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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 


_NO. 24, S12 


UNITED STATES OF AMERICA 


RONALD C. RUSSELL, 
APPELLANT 


Appeal From the United States Dist-ict Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


I. Was the Appellant entitled to Judgment of Acauittal 


as a Matter of Law, since the evidence was legally insufficient? 


II. Does the Appellant's Conviction rest upon an 


impermissible pyramiding of inferences? 


This is an original appeal and has not previously been 


before this Court. (General Rule 8 (d) of this Court, 


REFERENCE TO RULINGS 
Trial Court's denial of Appellant's Oral Motien for 
Judgment of Acquittal at the close of the case for the Prosecution 
(Tr. 104). 


Trial Court's denial of Appellant's Oral Motion for 


Judgment of Acquittal at the close of all the evidence (Tr. 140). 
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TURISDICTIONAL STATEMENT 


This appeal is from a judgment of conviction of the 
United States District Court for the District of Columbia (Green, 7.) 
rendered March 24, 1970, under the terms of which Appellant was 
convicted of stealing and taking property of Niranjana J. Soni in her 
possession, by sudden and stealthy seizure and Snatching, and on 
Tune 30, 1970, Appellant was sentenced pursuant to 18 U.S.C. 
5010 (b). 

The District Court had jurisdiction under Title 11, Section 
521 of the District of Columbia Code, and this Court has jurisdiction 


under Section 1291 of Title 28 of the U.S. Code, 


STATEMENT OF THE CASE 
On June 17, 1969, Appellant was indicted with one Larry C. 
Washington, on one count of robbery by stealthy taking under Title 
22, Section 2901 of the District of Columbia Code. The indictment 
arose as a result of a pickpocketing incident in which a wallet was 
taken from a shoulder purse, the property of Niranjana J. Soni, at 
the top observation level of the Washington Monument in the District 


of Columbia, which occurred on April 12, 1969. 
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The case was tried as Criminal Action No. 940-69, 
Judge Tune Green presiding, and was concluded on February 3, 
1970. Appellant, by the verdict of the jury, was found guilty, 
which verdict is appealed herein. | 

The complaining witness, Mrs. Niranjana Soni, testified 
that she visited the top of the Washington Monument at about 2 
or 3 P.M. on April 12, 1969, in company with her husband and 
brother (Ir. 17); she was wearing a sari and carrying her 1-1/2 
year old child in her right arm (Tr. 52, 35); she hada mee slung 
over her right shoulder (Tr. 35) and an empty movie carierinon 
(fr. 22). After she had been looking out an observation window for 


about 25 minutes, she felt herself being pushed on the left side, and 


identified Appellant as one of two who pushed her (Tr. 22, 23), as 


one of three young men close to her at the window (Tr. 43). She told 
them to stop pushing, they were there about two minutes, She did 
not notice them walk away, but they had disappeared. (Tr. 44,45). 
She and her husband then started to walk down the 4 or 5 steps 
leading to the elevator landing level at the Monument, wen her 
husband noticed that her purse was open. She checked and found 


that her wallet was missing. (Tr. 18, 19, 45). 


The witness testified that the wallet contained about 
$102.00 or $103.00 in currency, and various personal papers, such 
as credit cards, etc., the currency being in denominations of ones, 
fives, tens and twenties (Tr. 21, 37), but there was nothing 
distinctive about the bills, such as markings (Tr. 36, 37). Che 
returned to the observation level, notified a police officer who 
accompanied her to the elevator landing level a few steps down, and 
after she had pointed out the three young men who had pushed her 
earlier, the latter were arrested. (Tr. 19, 20). Mrs. Soni testified 
that she did not see her wallet or papers taken from the latter when 
they were searched, that she did not see them passing money among - 
themselves, that she did not see anyone put their hands on her 
pocketbook or into. it, that she did not see any of the young men throw 
anything out of an observation window because these were glazed, 
and that a search was made and the wallet was not found. (Tr. 23, 
35, 38, 39, 48, 49). The last time she saw her wallet was before 


she got into the elevator to ascend to the top (Tr. 51), there being 


25 or 30 people in the elevator (Tr. 24, 25); subsequently she 


checked only from the outside to make sure that her purse was 
clasped shut, but could not remember exactly where she last checked 


the outside (Tr. 51, 52). 
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Prosecution witness Jay Soni Testified that he was the 
husband of the complaining witness, that the elevator in which he 
and his wife ascended was "jam-packed" full (Tr, 68, 69), that 
“some colored boys" were pushing his wife, and when she 
complained to him about it, he told her to step to his side. About 


half a minute later, he began to leave, and he saw that his wife's 


purse was open. (Tr. 56, 67). He reported the loss toa police 


officer three or four minutes later, and he and his wife accompanied 


the officer to the elevator landing a few steps below, where his wife 
pointed out the two or three individuals who had pushed het. and 
Mr. Soni identified the Appellant and his Co-defendant in court as 
being two of the three. (Tr. 56, 57, 58). At the elevator landing, he 
did not observe the three distributing money, but saw money in their 
possession (Tr. 58, 60). He stated that his wife's wallet contained 
about $102.00 or $103.00, and that toihis knowledge no unauthorized 
subsequent use of the missing credit cards was ever made rr. $8-C, 
61). He stated that he himself saw the two Defendants push or shove 
his wife, and they did this on her right hand side (Tr. 67, 68). The 
first time he saw the Defendants at the elevator landing level, the 
officer to whom he had complained was talking to them, they had 


their hands in the air, and he saw some money in their hands. (Tr. 69,70). 
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Officer O.W. Harrison, of the United States Park Police 
testified that he was assigned to the area of the Monument, that 
April 12, 1959 was a heavy visitation there because it was the 
climax of the Cherry Blossom Festival; on his arrival at the top 
$00-foot level, at about 3:30 P.M. he was approached by the two 
previous witnesses and a Park Service Yanger or Guide, and the 
Sonis complained that they had been robbed and recalled three negro 
males. On going down to the 490-foot level, the elevator boarding 
section, he observed three negro males "dividing money", Soni 
identified two of them as having taken the money, and the witness 
identified the two in Court (Tr. 71-76). He stated that he saw the 
Appellant, Russell, passing money to the Co-defendant, Washington, 
and one other, a juveinle. The witness stated that money in the sum 
of $101.00 was received from the three, with approximately $28.00 
taken off Appellant, Russell, $28.00 off Washington, and $35.00 off 
the juvenile, in denominations of twenties, fives and ones. (Tr. 77,78). 

The witness further stated that it was crowded on the 490-foot 
level, with at least 250 people, and that it was almost impossible to 
walk down the steps from that level because of the crowd of school 
children arriving by means of the steps; the elevator requires about 


73 seconds for a single trip from ground level to the 490-foot level, 


or vice versa (Tr. 79,80), but at the time in question, the crowd of 
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several thousand at ground level was such that there was an hour's 


wait to enter the Monument (Tr. 87); at the time, the Blevaton was 
carrying about 40 people per trip to the 500-foot level, and then 
decending to the 490-foot level to load all decending passengers, 
but that at the time he originally reached the 500-foot level, it did 
not appear as crowded as the 490-foot level. (Tr. 94, 95). 

The witness first observed Appellant on the 490-foot 
level passing money, twenties and fives, down in a row to the other 
two, and at once placed them under arrest. (Tr. 96, 97). The 
missing wallet was not found on a subsequent search of the Monument 
(Tr. 98). 

The Government then rested (Tr. 99), and popeientas 
motion for a judgment of acouittal (Tr. 101) was denied (T-. 104). 

Co-defendant Washington, testifying for himself i stated 
that he walked to the top of the Monument; that there were 400 or 
500 people on the 490-foot level when he reached it; that he had 
$28.00 on his person when he was arrested, which was part of his 
pay as a hospital porter received the day before the incident; and 
denied having seen Mrs. Soni until his arrest or taking her wallet or 
other papers. (Tr. 110-114). On cross-examination, he testified 
that he was in company with Appellant Russell and the juvenile, Page: 


that the three of them watched the parade end then walked to the top 


of the Monument because Page had never been there; that there were 
about 400 people at the 500-foot level, with about 200 looking out 
windows, and that he stayed there about 5 minutes; that he saw 

no money in anyone's hands previous to the arrest; and that the 
money was in his left-hand pocket. (Tr. 115-119). 

Appellant Russell as a witness in his own behalf testified 
that in company with Washington and Page he watched the Cherry 
Blossom Parade, walked to the top of the Monument, stayed there 
about 2 or 3 minutes looking out a window; then at the 490-foot 
level, waiting for the elevator, Page pulled some money out of his 
pocket under the impression that there was a fee for the use of the 
elevator, and then all three were arrested (Tr. 122, 123). He further 
testified that before he left home that day, he had one dollar of his 
own and twenty-nine dollars from his mother, and had spent none 
before meeting his other two companions; he denied taking anything 
from Mrs. Soni; asked whether he had bumped into Mrs. Soni, he 


replied that "it was so crowded you could have bumped into anybody". 


(Tr. 124, 125). On cross-esamination, he testified that Page pulled 


out a one-dollar bill and asked if he had any change; that he saw 
none of Co-defendant Washington's money; and that his own thirty 


dollars consisted of a twenty, a five and five ones, all in his right 


trouser pocket. 

Melezetta Russell testified that she is the mother of the 
Appellant, that she had given him twenty-nine dollars that | 
morning for him to buy some clothes. (Tr. 131, 132). On cross- 
examination, she testified that she received a telephone call 
from Officer Harrison advising her that her son was in octets on 
a charge of robbery, that the officer asked if she had given him 
any money that morning and she told him yes, and told him how 
much, (Tr. 133 134). 

The defense then rested. 

Officer D.W. Harrison, recalled by the Govcement in 
rebuttal, testified that as to the Appellant, a ten-dollar bill, a 
five and three ones were recovered from the right shirt pocket and 
a twenty from the left shirt pocket; that as to Co-defendant 
Washington, a twenty-dollar bill was found in his right trouser 
pocket, a five and three ones in his left trouser pocket; hae the 
witness had had a telephone conversation with Appellant's mother 


(Tr. 135, 136). 


Motions for judgment of acquittal were denied (Tr. 140). 
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STATUTE INVOLVED 
§ 22-2901 of the District of Columbia Code: 


"Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from 
the person or immediate actual possession of 
another’ anything of value, is guilty of robbery, 
and any person convicted thereof shall suffer 
imprisonment for not less than six months nor 
more than fifteen years." 


STATEMENT OF POINTS 
1. The finding of guilty was contrary to the weight of 


the evidence. 


2. The finding of guilty was an impermissible finding of 


an ultimate fact based on inference upon inference, hence was 


based upon indufficient evidence. 


ll 


ARGUMENT. 
I. THE TRIAL COURT ERRED IN DENYING MOTION g 
FOR JUDGMENT OF ACQUITTAL AT THE CLOSE OF 
PROSECUTION'S CASE IN CHIEF. 


Under the rule of this Court in Austin v. United States, 


(1967) 127 U.S. App. D.C. 180, 382 F. 2d 129 (Note 20), the 


accused in a criminal case who puts on a defense does not "waive" 
his earlier motion for acquittal, and the determination whether the 
trial court erred in denying appellant's motion for judgment of 
accuittal at the close of prosecution's case, is to be based on the 
evidence as it then stood and may not consider appellant's sub- 
sequent testimony. The evidence at this stage of peaaacings must 
alone be sufficient to sustain a conviction. Crawford v. United 
States (1967), 126 U.S. App. D.C. 156, 357 F. 2d 332, 334. 

The trial judge, in passing on a motion for judgment of 
acquittal, must determine whether upon the evidence, a reasonable 
mind might fairly conclude guilt beyond a reasonable doubt. 

Curley v. United States, (1947) 81 U.S. App. D.C. 389, 160 

F. 2d 229, cert. den. 331 U.S. 837, 67 S.Ct. 1511, 91 L. Ed. 
1850. A motion for acquittal must be granted when the Beidence is 
such that a reasonable juror must have a reasonable doubt as to the 


existence of any of the essential elements of the crime. Austin v-. 
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United States, supra at 24; Hiet v. United States (1966) 12% U.S. 


App. D.C. 313, 365 F. 2d 504. 

At the close of the prosecution's case, the evidence 
stood as follows: 

On a Saturday afternoon, the occasion of the Cherry 
Blossom Parade, several thousand persons were visiting the 
Washington Monument, so that there was a waiting period of one 
hour in order to take the elevator to the top 500-foot observatory 
level, the elevator being packed with 40 people for each 73- 
second trip. For persons desiring to descend by elevator, it was 
necessary to walk down stairs from the 500-foot level to the 490- 
foot level in order to board the elevator; it was almost impossible 
to leave the Monument by means of walking down stairs to ground 
level because of the crush of persons climbing the stairs from the 
ground level; there was a crowd of about 250 persons at the 490- 
foot level, waiting the elevator. This was the testimony of Park 
Police Officer Harrison on duty. 

Mrs. Soni, the complaining witness, ultimately stated 
that the last time she checked her wallet was before boarding the 
elevator, and did not recall exactly where she last checked to see 


if it were clasped from the outside (Tr. 51, 52). She and her 
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husband spent some time in the apparently somewhat crowded 
observatory level looking out windows, and both she and her 
husband testified that the Appellant pushed or shoved her (Tr. 22, 
23, 56), although each testified that this occurred on a different 
side of Mrs. Soni (Tr. 22, 67, 68). Within a few a aMeS, Mr. 
Soni observed that his wife's purse was open, and her wallet, 
containing about $102.00 plus credit cards and other Sa. was 
missing. Neither saw any of the Defendants touching Mrs. Soni's 
purse, : 

The complained to Officer Harrison, who Bescenies with 
them to the 490-foot level, where Mrs. Soni pointed out the 
Appellant and his two companions; the Officer saw them eee 
money among themselves and at once arrested them; Mr. Soni 
saw money in the hands of one of them, apparently after the arrest. 
The officer testified that $101.00 in bills was recovered om the 
three, of which $28.00 was in the possession of Appellant. 


The wallet in question was never found, nor were any of 


the credit cards ever wrongfully used. 


The gist of evidence thus is that the Appellant pushed 


or shoved the victim, that he was within a few minutes 


subsequently observed with money in his hands, and that the amount 
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recovered from him and his companions approximately equalled the 
amount allegedly contained in the missing wallet. 

Appellant concedes that evidence is admissible that 
the accused subsecuently possessed money, which, because of its 
similarity to that taken, might have been the stolen property; but 
such evidence is inconclusive. 77 C.1.8. Robbery § 46. Currency 
is fungible, and there were no distinguishing marks o7 folds in the 
victim's money here, unlike the complainant's fivedollar bill 


folded in a peculiar manner found on the Defendant in Jackson v. 


———— 


United States (1956) 123 U.S. App. D.C. 276, 359 F. 2d 250. 


There was no evidence that the catch of Mrs. Soni's 
purse was unusually secure, SO that it could not come open of its 
own accord, like the purse in Wiafall v. United States (1955) 97 
U.S. App. D.C. 252, 230 F. 2d 220. 

Thus there was only a pushing and a showing of money. 
The actual snatching had to be inferred from this circumstantial 
evidence; from the circumstantial evidence of the similarity in total 
amount of money stolen and found on Defendants, there had to be 
drawn the inference that the Defendants possessed the proceeds of 
crime; and from all this the essential element of specific intent had 


to be inferred. 
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As the Court stated recently in Davis v. United States, 
No 22, 128 (D.C. Cir. June 30, 1970): " Pickpocketing. ..is a 
crime which, by its very nature, is difficult of proof." Appellant 
submits that mere difficulties of proof should not cause the Court 
to lower the required and Constitutionally-protected standards of 
of proof of every material element of the crime. In the instant 
case, mere social rudeness, unintentional, and the subsequent 
handling of money should not amount to the commission of a 
crime, and the quantum of evidence herein was legally ocencient 
At most, the circumstances were suspicious. And "(W “here all 
the substantial evidence is as consistent with innocence! as with 
guilt, it is the duty of the Appellate Court to reverse." Wigfall 
v. United States, supra at 253. 

The facts in the case at bar warrant a more favorable 
disposition than those of Hunt v. United States (1963) 115 U.S. 
App. D.C. 1, 316 F. 2d 652. There the victim was subjected to 
the apparently normal jostling of a bus stop crowd of 20 ot 25 
persons while boarding a bus, and on entering the bus noticed 
that her purse was open and her wallet missing; she saw the 


Defendant and Co-defendant outside shaking hands; when she 


and police approached them, both ran away, the Co-defendant 
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throwing down the victim's wallet during the pursuit; Defendant 
and Co-defendant subsecuently denied knowing each other. The 
Court held that as to the Defendant, there was no substantial 
evidence to show that the offense committed was robbery, that 
every fact proved by the Government was as consistent with larceny 
as with robbery, and that the case should not have been submitted 
to the jury on the greater offense on which the jury should not have 
been allowed to speculate. So in the present case, Mrs. Soni was 
subjected to the jostling of a crowd of persons on the elevator; her 
husband testified that the elevator was "jam packed"full, which 
was supported by the testimony of Park Police Officer Harrison that 
the elevator was taking about 40 persons per trip; she may have 
been jostled by the crowd at the top of the Monument, although she 
deniedit. Unlike the Hunt circumstances, here there was no 
evidence of possession of Mrs. Soni's wallet by any Defendant, 
merely possession of various sums of money unconnected in any 
distinctive or incriminating way with Mrs. foni except for total 
amount; mere coincidence should not be equated with guilt. Here 
there was no flight, and no denial of acouaintanceship. 


Appellant submits that the language of the Court in Carter 


v. United States (1957) 102 U.S. App. D.C. 227, 252 F. 2d 508 


17 
are applicable here: 


"This Court has held many times that the rules for 
the jury is that, unless there is a substantial 
evidence of facts which exclude every reasonable 
hypothesis but that of guilt, the verdict must be! 
not guilty, and that, where all the substantial 
evidence is consistent with any reasonable 
hypothesis of innocence, the verdict must be not. 
guilty. It is not necessary to a ve-dict of acouittal 
that on the basis of the facts established a 
hypothesis of innocence be as likely as one of 
guilt; any reasonable hypothesis of innocence must 
be excluded by the facts." Id, at 231, 232. 


The evidence at this stage of the proceedings was far 
from sufficient, being as consistent with innocence as guilt, and 


Appellant's motion for acouittal should have been granted. | 


Il. THE TRIAL COURT ERRED IN ALLOW: ING THE CASE 
TO GO TO THE TURY, AND THE VERDICT WAS 
AGAINST THE WEIGHT OF THE EVIDENCE, 
At the closed of all the evidence, the Court below should 
have granted Appellant's motion for judgment of accuittal on 
ground of insufficiency of evidence. 
At the close of all the evidence, all that had been added 


to the evidence herein stated in Argument T hereof was the testimony 


of Defendants describing the circumstances under which they went 


to the top of the Monument, the Co-defendant's testimony that he 


had received his wages the day before, and Appellant's testimony 
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that he had thirty dollars with him, having been given £29.00 


that morning by his mother, corroborated by his mother's 


testimony. Both Defendants testified that both relevant levels 


of the Monument were crowded, and denied passing money or 
taking Mrs. Soni's money. Avpellant testified that Page at one 
point took out a dollar and asked him for change. Officer 
Harrison's -ebuttal testimony confused matters by stating the 
denominations of bills found in Appellant's pockets, but said 
nothing about how much money was found in the hands of any of 
the three arrestees since they were allegedly distributing it. 

No question was asked to rebut the testimony of Avpellant's 
mother that she had told the same officer how much money she had 
earlier given Appellant when the officer telephoned her after the 
arrest, and her testimony is therefore uncontradicted. 

Appellant submits that the defense added nothing to the 
case for the prosecution, filled no gaps, but on the contrary, gave 
a reasonable explanation for the possession of money by Defendants. 
To have permitted the case to go to the jury at this stage of the 
proceedings would have recuired the jurors to indulge in more 


conjecture and speculation than the law should permit. 
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Ill. THE APPELLANT'S CONVICTION RESTS UPON AN 
IMPERMISSIBLE PYRAMIDING OF INFERENCES 


Appellant submits that in the criminal law, where proof 
of guilt must be established beyond a reasonable doubt, the 
drawing of an inference presents some danger, and that the danger 
exceeds tolerable limits when an inference is rested upon a 
finding which is itself based soley upon circumstantial eridence! 


as here, 


The Court in Malloy v. United States (D.C. App. 1968) 


246 A. 2d 781 has stated the rule thus: 


"An inference built upon another inference to | 
prove a material fact is too tenuous an evidentiary 
foundation to Support a criminal conviction." Id ,at 783. 


The opinion of the Court summarized the applicable rules as 


follows: 


"The evidence must go further than merely raising 
the possibility that the elements are present. A 
conviction cannot rest on mere possibilities. [Davis 
v. United States, D.C. App. 230 A. 2d 485 (1957); 
Peterson v. District of Columbia, D.C. Mun. App., 
171 A. 2d 95 (1961).] Inferential proof of an ultimate 
fact may not be based upon a mere possibility, 
speculation or conjecture. Tackson v. District of 
Columbia, D.C. Mun. App. 180 A. 2d 885, 888 1952) 
See also, Baker v. District of Columbia, D.C. Mun. 
App. 184 A. 2d 19861962). Circumstantial evidence 
is adeouate to prove an essential element, such as 
possession in this case, only when the only possible 
inference to be derived from it is that of guilt. 
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Mayland & Virginia Milk Producers Association v. 


United States, 90 U.S. App. D.C. 14, 23193 F. 2d 907, 
237 (1951). The Government must negate reasonable 
inferences which are consistent with innocence. [Borum 
v. United States, 127 U.S. App. D.C. 48, 380 F. 2d 595 


(1957); Townley v. United States, D.C. App. 235 A. 2d 


53 (1967)! The accused is not charged with explaining 

away suspicious inferences. Dowell v. United States, 

D.C. Mun. App. 37 A. 2d 630 /1952)." Id. at 783. 

Tn order to bring in a verdict of guilty, it was necessary for 
the jury first to infer from the circumstantial evidence of Appellant's 
pushing or shoving, that this was part of the modus operandi of 


Dickpocketing and the victim's purse was there and then opened 


and her wallet taken; on this inference that the taking was with 


animus furandi, specific intent to steal. These inferences then had 


to be buttressed by the inference frcm the circumstantial evidence 
of the possession by several Defendants of a total sum approxi- 
mately ecual to the victim's money, that this money belonged to the 
victim, and the further inference that it represented the proceeds of 
the commission by the Defendant of the offense of robbery. 

This Court should not countenance this piling of inference 
upon inference, from two bits of circumstantial evidence, each of 
which is in itself tenuous and inconclusive, and even considered 
together give rise at most to an inference of suspicious circum- 


stances, but no more than a mere possibility. The hypothesis of 
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innocence is at least as strong as that of guilt, and the Government 


has failed to negate. 


CONCLUSION 
Appellant respectfully requests that the judgment of 
conviction of the count of the indictment of the United States 
District Court for the District of Columbia be reversed 
inasmuch as said conviction was the product of legally 
insufficient evidence, was contrary to the weight of the 
evidence, and was the product of an impermissible es 


of inferences. 


Respectfully submitted, 


EDV/ARD TASEN 

Counsel for Appellant | 
(Appointed by this Court) 

1525 New Hampshire Ave., N.wW, 
Washington, D.C, 20035 
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ISSUE PRESENTED * 


In the opinion of appellee the following issue is pre- 
sented: 


Whether the evidence was sufficient to submit the 
charge of robbery to the jury where it established that 
appellant had pushed the complaining witness thirty sec- 
onds before her wallet was found missing from her purse 
and minutes before he was found in possession of money 
stolen from her wallet? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,512 


UNITED STATES OF AMERICA, APPELLEE 
Vv 
RONALD C. RUSSELL, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and a co-defendant, Larry J. Washington, 
were charged with robbery (22 D.C. Code § 2901) in a 
one-count indictment filed June 17, 1969. After a jury 
trial before the Honorable June L. Green on February 2 
and 3, 1970, both were found guilty as indicted. On June 
80, 1970, appellant was sentenced under the Federal Youth 
Corrections Act, 18 U.S.C. § 5010 (b). This appeal fol- 
lowed.* 


2The court on April 22, 1970, suspended imposition of sentence 


on the co-defendant Washington and placed him on probation for 
three years. Washington did not appeal. 


(1) 


2 


In the afternoon of April 12, 1969, Niranjana J. Soni 
went to the top of the Washington Monument in the com- 
pany of her husband, brother, and daughter (Tr. 17). At 
the time she was wearing a sari (Tr. 52). While riding 
on the elevator and again upon exiting from the elevator 
to the observation level, Mrs. Soni checked her purse to 
be certain it was closed (Tr. 31, 42, 51). She also in- 
spected her purse while.on the observation level (Tr. 52).? 
Her inspections were prompted by the ease with which 
her purse could be opened (Tr. 42). 

After looking out the windows on the observation level 
for about thirty minutes, Mrs. Soni was pushed on her 
left side by appellant and two other persons* (Tr. 18, 21, 
22, 43). At that time she was carrying her small child 
in her right arm, and her purse was on her right shoulder 
(Tr. 22, 35, 52). She had not previously been pushed or 
jostled (Tr. 30-31, 43). During the pushing incident one 
of the three persons was so close that Mrs. Soni could 
feel his breath (Tr. 43). Mrs. Soni told appellant and 
his two companions to refrain from pushing her (Tr. 44). 
She then moved toward her husband and informed him 
that she had been pushed (Tr. 18, 56). Mr. Soni had 
observed the incident and told his wife to step to his side 
(Tr. 56, 67-68). 

Thirty seconds after the pushing incident, Mr. Soni saw 
that his wife’s purse was open and alerted her to that fact 
(Tr. 19, 46, 55-56). Upon inspecting her purse, Mr. Soni 
discovered that her wallet containing $102 or $103 and 
some personal papers was missing (Tr. 19, 21, 37, 61). 
The money was in $20, $10, $5, and $1 bills (Tr. 21). 
Mr. and Mrs. Soni immediately notified a nearby Park 
Police Officer of the incident (Tr. 19, 45-46, 59). Three 
to four minutes elapsed between discovering the purse 
was open and notifying the officer, Daniel W. Harrison 


2On redirect examination Mrs. Soni testified she had checked 
her purse “many times” in response to a question asking whether 
she had checked it on the observation level (Tr. 52). 


3 One of these two persons was identified by Mrs. Soni as appel- 
lant’s co-defendant, Larry Washington (Tr. 21-22). 
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(Tr. 56). Together with Officer Harrison, Mr. and Mrs. 
Soni began to look for the persons who had pushed her 
(Tr. 57). They moved from the observation level at 500 
feet to the elevator area at 490 feet (Tr. 20, 75). At the 
boarding section for the elevators on the 490-foot level 
Mrs. Soni pointed out appellant and two others as the per- 
sons who had pushed her (Tr. 20, 75). Officer Harrison 
observed appellant passing money to his two companions 
(Tr. 76), and Mr. Soni also observed money in their pos- 
session (Tr. 58, 60). After the three persons were placed 
under arrest, the money they had was recovered in Officer 
Harrison’s presence (Tr. 77, 79, 98). The officer testified 
that approximately $28 was taken from appellant, $28 
from his co-defendant, and $35 from his juvenile compan- 
ion, making a total of $101 [sic]+ (Tr. 78) in $20, $5, 
and $1 bills (Tr. 77). The missing wallet was not re- 
covered (Tr. 98). 

The area where appellant and his two accomplices were 
found on the 490-foot level cannot be seen from the obser- 
vation area on the 500-foot level (Tr. 75). The only means 
of exit from the 490-foot level are by stairs and elevators 
(Tr. 78). On the day in question, the stairs were very 
crowded so that egress by the stairs was practically im- 
possible (Tr. 79). About 250 persons were on the 490- 
foot level. (Tr. 96.) 

At trial, after the Government introduced evidence to 
establish these facts, motions for acquittal were made by 
appellant and his co-defendant and denied by the court 
(Tr. 101-104). 

Appellant’s co-defendant, Larry Washington, testified 
that he walked to the top of the Washington Monument 
on April 12, 1969, and stayed for five minutes on a level 


4 These figures add up to only $91. Officer Harrison testified on 
rebuttal, however, that he recovered a $10 bill (not previously 
mentioned), a $5 bill and three $1 bills from appellant’s right 
shirt pocket, and a $20 bill from his left shirt pocket (Tr. 136), 
making a total of $88. When this is added to the $28 recovered 
from Washington and the $35 from the juvenile, one arrives at a 
total of $101. 
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where he saw about 400 or 500 people (Tr. 111). He de- 
nied taking Mrs. Soni’s wallet or seeing her on that day 
(Tr. 112). He further testified that the money found on 
his person at arrest was part of the pay he had received 
at the Washington Hospital Center the day before (Tr. 
113-114). On cross-examination Washington stated that 
appellant and one Page had accompanied him on the walk 
to the top of the Monument (Tr. 115-116). At the top he 
had no difficulty finding a window to look through, even 
though 200 persons were looking out the windows (Tr. 
117-118). He denied having money in his hand and de- 
nied seeing money in the hands of either appellant or 
Page (Tr. 118-119). He stated that all of his money was 
in his left-hand pocket* (Tr. 119-120). 

Appellant also denied seeing Mrs. Soni or robbing her 
on the day in question (Tr. 123-124). He stated that he 
walked to the top of the Washington Monument after 
paying a dime* (Tr. 122). Additionally, appellant stated 
that Mr. Page had pulled out money while at the elevator 
in the mistaken impression that the downward elevator 
ride cost money. According to appellant, he was then ar- 
rested for robbery (Tr. 128). Appellant accounted for 
$29.00 of the money he implied was on his person at ar- 
rest as having come from his mother and a dollar as 
having come from his own funds (Tr. 124). On cross- 
examination appellant testified that his money was in his 
right pants pocket (Tr. 127-128). 

Appellant’s mother, Mrs. Melzetta Russell, testified she 
had given her son $29.00 for underwear on April 12, 
1969 (Tr. 131-182). On cross-examination she testified 
that her son was eighteen years old at the time of the 
offense and that her other children were over eighteen, 
adding that she thought a person was a juvenile if he was 


5 Officer Harrison testified on rebuttal that a $20 bill was taken 
from Mr. Washington’s right pants pocket and a $5 bill and three 
$1 bills from his left pants pocket (Tr. 136). 


6 Officer Harrison testified in rebuttal that the walk is free of 
charge (Tr. 185). : 


7See footnote 4, supra. 
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under eighteen years of age (Tr. 132-133). She denied 
that she had ever been asked by Officer Harrison whether 
her son was a juvenile (Tr. 1384). In rebuttal Officer 
Harrison testified that on the day of arrest Mrs. Russell 
told him her son was a juvenile, and that as a result her 
son was initially processed as a juvenile (Tr. 137-139). 

At the close of all the evidence appellant’s and Wash- 
ington’s renewed motions for judgments of acquittal were 
denied (Tr. 140). 


ARGUMENT 


The court did not err in denying appellant’s motion for 
judgment of acquittal and in submitting the case to 
the jury. 


(Tr. 16-140) 


On appeal, when a verdict is attacked for insufficiency 
of evidence, the reviewing court should examine the evi- 
dence in the light most favorable to the Government, mak- 
ing full allowance for the right of the jury to draw justi- 


fiable inferences of fact from the evidence presented at 
trial. Crawford v. United States, 126 U.S. App. D.C. 156, 
875 F.2d 382 (1967); Curley v. United States, 81 U.S. 
App. D.C. 389, 392, 160 F.2d 229, 232 (1947), cert. de- 
nied, 381 U.S. 887 (1947). The Government is required 
only to introduce enough evidence so that a reasonable 
person could find guilt beyond a reasonable doubt. It is 
not required to introduce evidence which compels such a 
finding. Crawford v. United States, supra, 126 U.S. App. 
D.C. at 158, 375 F.2d at 334. More particularly, in cases 
involving pickpocket robbery, this Court has made the 
following observation regarding sufficiency of the evi- 
dence: 


Pickpocketing, or robbery by stealth, is a crime 
which by its very nature is difficult of proof. Gen- 
erally a stealthy taking will be an unobserved tak- 
ing. Though Hunt* established that mere unex- 


8 Hunt v. United States, 115 U.S. App. D.C. 1, 316 F.2d 652 
(1963). In Hunt no evidence of a taking was introduced. The 
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plained possession is insufficient for conviction for 
robbery, Jackson® and common sense indicate that 
unexplained possession plus suspicious circumstances 
can be submitted to the sound discretion of the jury. 
Davis v. United States, —— U.S. App. D.C. —, 
——, 433 F.2d 1222, 1225 (1970). 


Following the Davis standard, the Government submits 
that the evidence in the case at bar was properly submit- 
ted to the jury. 

The Government’s evidence established that appellant 
and his co-defendant were two of three persons who pushed 
Mrs. Soni on her left side thirty seconds before it was dis- 
covered that her wallet was missing from her easily opened 
purse (Tr. 18-19, 21-22, 42-43, 46, 55-56). Mrs. Soni was 
carrying her child in her right arm and her purse on her 
right shoulder (Tr. 22, 35, 52). The jury could have con- 
cluded that this pushing was purposefully done from Mrs. 
Soni’s left side to enable the purse on her right shoulder to 
be opened while her attention was distracted. Further, they - 
could reasonably have found that Mrs. Soni did not notice 
her purse being opened because of the pushing, the pres- 
ence of her child, and the fact her bag was on her shoulder 
and could be easily opened. The evidence showed that she 
had checked her purse many times before the incident and 
that she had not been pushed before appellant and his ac- 
complices pushed her (Tr. 30-31, 42-48, 51-52). The jury 
thus could have concluded that the pushing incident was 
the time when the purse was opened and the wallet re- 
moved by appellant or other persons acting in concert with 
him. 

Minutes after the pushing incident appellant was ob- 
served distributing money to his co-defendant and another 


defendant was apprehended after throwing the wallet to the ground 
near a bus stop where the complainant’s purse had been opened. 


® Jackson Vv. United States, 123 U.S. App. D.C. 276, 359 F.2d 260 
(1966). In Jackson an unidentified witness actually saw the taking 
of a wallet from the complainant’s purse and exclaimed to the com- 
plainant. The defendant was subsequently apprehended a short dis- 
tance away with the money from the complainant’s purse. 


7 


person in an area not visible from the location of the 
pushing incident (Tr. 20, 58, 60, 75-76). A subsequent 
search revealed that the total amount of money found in 
the possession of these three persons was within one or 
two dollars of the amount in Mrs. Soni’s missing wallet 
and in the same denominations (Tr. 21, 37, 61, 78, 
186). This evidence would warrant a finding that appel- 
lant was in possession of stolen money from Mrs. Soni’s 
wallet at a time and place proximate to the snatching of 
her wallet. 

Testimony in behalf of the appellant and his co-defend- 
ant purported to account for money in their possession 
and to deny their complicity in the offense (Tr. 112-114, 
1238-124, 131-132). This same testimony, however, con- 
flicted with that of other witnesses. Both defendants de- 
nied having seen Mrs. Soni despite her testimony, corrob- 
orated in part by her husband, that she was pushed by 
them, that she spoke to them and that she was wearing a 
sari (Tr. 18, 21-22, 43-44, 52, 56, 67-68, 112, 128). In 
addition, their testimony as to the location of the money 
on their persons conflicted with that of Officer Harrison 
(Tr. 119-120, 128, 186). Further conflict developed be- 
tween the testimony of appellant and that of Washington 
as to whether money was in the hands of any of the three 
persons eventually arrested (Tr. 118-119, 123, 127). Fi- 
nally, Mrs. Russell’s testimony about her statements of 
her son’s age conflicted with Officer Harrison’s account of 
those statements (Tr. 134, 137-1388). It is, of course, an 
elementary principle that conflicts in the testimony are 
for the jury to resolve. In our view, the defense fur- 
nished evidence from which the jury could well have con- 
cluded that appellant, his mother and his co-defendant 
were not truth-telling witnesses. 

Appellant argues that the facts at bar are more favor- 
able to him than those in Hunt v. United States, supra 
note 8. The Hunt rule, however, is that some evidence of 


10 See Bailey v. United States, 128 U.S. App. D.C. $54, 359, 389 
F.2d 305, 310 (1967). 
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a stealthy taking must exist. 115 U.S. App. D.C. at 4, 
316 F.2d at 655; see Davis v. United States, supra, —— 
U.S. App. D.C. at , 483 F.2d at 1225. We submit 
that there was ample evidence of a stealthy taking for 
jury consideration. As previously stated, the evidence of 
the nature of the pushing incident and the manner in 
which it occurred, the testimony about the checking of 
the purse, and the testimony that there had been no prior 
pushing were sufficient for the jury to find a stealthy 
taking. 

Appellant speculates that Mrs. Soni “may have been 
pushed” prior to her encounter with appellant (Br. 16). 
Not only did she deny that she had been pushed previous- 
ly, but she also indicated the severity of appellant’s push- 
ing because of her comment and her memory of the event 
(Tr. 18, 30-31, 43-44). No evidence existed to show any 
other pushing of a similar nature other than the mere 
fact that there were many people in the area. The jury 
could and did properly conclude that the pushing which 
Mrs. Soni clearly remembered accompanied the taking of 
her wallet. 

Appellant also argues that his possession of money is 
“meonclusive’ (Br. 14). In citing Jackson v. United 
States, swpra note 9, appellant points out that a $5 bill 
folded in a peculiar manner was recovered from the de- 
fendant in Jackson, unlike the money in this case. Ap- 
pellant overlooks the fact that the money in this case in 
the possession of the three persons totaled almost exactly 
the same amount as that in the stolen wallet and that the 
denominations were the same. The jury could readily have 
concluded that this was in fact the money stolen from 
Mrs. Soni even without a means of precisely identifying 
it. Bailey v. United States, supra note 10. Moreover, the 
Court in Jackson distinguished Hunt on its facts, in that 
an unidentified citizen had observed a taking at the bus 
stop where Jackson was seen, whereas in Hunt there was 
no evidence of a taking. The Jackson Court then stated: 


Sufficiency is manifest when this testimony [of a 
taking] is coupled with evidence that defendant was 
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at the bus stop and had stolen money in his posses- 
sion. 123 U.S. App. D.C. at 278, 359 F.2d at 262. 


Likewise in the instant case there is evidence of a stealthy 
taking, buttressed with evidence that appellant possessed 
some of the stolen money. We submit, therefore, that here 
too “sufficiency is manifest.” The facts here are closely 
analogous to those in Davis v. United States, supra. Here, 
as in Davis, the record compels affirmance. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 
JOHN A. TERRY, 
RICHARD L. Cys, 
Assistant United States Attorneys. 
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